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FI NAL ORDER

Wth the parties' agreenent, this claimwas resol ved based
on the testinony provided and exhibits received into evidence at
a hearing held March 20, 2007, in Gainesville, Florida, and the
parties' Stipulated Record, filed May 3, 2007.
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STATEMENT OF THE | SSUE

At issue is whether Monifa Aamna, a mnor, qualifies for
coverage under the Florida Birth-Rel ated Neurol ogical Injury
Conpensation Plan (Pl an).

PRELI M NARY STATEMENT

On Cctober 3, 2006, Dashea Jackson and |fagbem d am na, on
behal f of and as parents and natural guardians of Mnifa O am na
(Monifa), a mnor, filed a petition (clainm) with the D vision of
Adm ni strative Hearings (DOAH) for conpensation under the Pl an.

DOAH served the Florida Birth-Rel ated Neurol ogical Injury
Conpensation Associ ation (NICA) with a copy of the claimon
Cct ober 4, 2006, and on January 2, 2007, follow ng an extension
of time within which to do so, N CA responded to the claim and
gave notice that it was of the view that Mnifa did not suffer a
"birth-rel ated neurol ogical injury,” as defined by Section
766. 302(2), Florida Statutes, and requested that a hearing be
schedul ed to resolve the issue.

Pursuant to notice, such a hearing was convened on
March 20, 2007, and Petitioners presented the testinony of
Dashea Jackson, |fagbem d am na, and Wende Sm t h- OQgunl ano, and
Respondent's Exhibits 1 and 2 were received into evidence.

Then, at the Petitioners' request, the hearing was adjourned to
accord Petitioners the opportunity to seek representati on and

addi ti onal nedical information. Thereafter, on April 18, 2007,



a status conference was held with Petitioner Dashea Jackson and
Respondent's counsel, at which the parties agreed no further
heari ng was necessary and that they would submt a stipulated
record, with any additional evidence.

On May 3, 2007, the parties filed a Notice of Filing
Sti pul ated Record, which provided:

COVE NOW Petitioners, DASHEA JACKSON and
| FAGBEM OLAM NA and Respondent, FLORI DA
Bl RTH- RELATED NEUROLOG CAL | NJURY
COVPENSATI ON ASSOCI ATI ON

("NICA")(coll ectively the "Parties"), and
st at e:

A. The Parties submt and stipulate to the
entry into evidence the foll ow ng docunents:

1. Affidavits of Records Custodi an of

Put nam Community Medi cal Center and
acconpanyi ng nedi cal records for Dashea
Jackson and Monifa Aamina filed by the
Respondent wi th DOAH on March 13, 2007.
These records were accepted into evidence at
the March 20, 2007, hearing as Respondent's
Exhibits 1 and 2.

2. Medical records from Shands at the

Uni versity of Florida for Mnifa O am na
filed by Respondent with DOAH on March 13,
2007. [ Y

3. Report dated February 13, 2007, from
Charles A. Wllians, MD., Division of
Cenetics, Departnent of Pediatrics, Shands
Children's Hospital. The Parties agree that
a true and correct copy is attached hereto
as Exhibit 1.

4. Correspondence dated March 14, 2007,
fromM chael Duchowny, MD., with Mam
Children's Hospital. The Parties agree that



a true and correct copy is attached hereto
as Exhibit 2.

B. The Parties further stipulate to the
entrance of the foll ow ng docunents subj ect
to the acknow edgenent that the foll ow ng
docunents are hearsay:[?]

5. Affidavit and acconpanyi ng report by
Donald C. WIllis, MD. The original of this
docunment was filed with DOAH on March 13,
2007. A copy of this docunent is attached
hereto as Exhibit 3.

6. Affidavit and acconpanyi ng report by

M chael Duchowny, M D. The original of this
docunment was filed wth DOAH on March 13,
2007. A copy of this docunent is attached
hereto as Exhibit 4.

C. The Parties hereby agree that the

Adm ni strative Law Judge nmay nmake his
determ nation in this nmatter based on the
testi nony provided and docunents received
into evidence at the March 20, 2007,

hearing, and the above-listed docunents

wi t hout conducting a further hearing in this
matter.

FI NDI NGS OF FACT

Stipul ated facts

1. Dashea Jackson and Ifagbem O am na are the natural
parents and guardians of Monifa Oamna, a mnor. Mnifa was
born a live infant on July 31, 2002, at Putnam Community Medi cal
Center, a hospital located in Palatka, Florida, and her birth
wei ght exceeded 2, 500 grans.

2. The physician providing obstetrical services at

Monifa's birth was M chael Akhiyat, MD., who, at all tines



mat eri al hereto, was a "participating physician" in the Florida
Birth-Rel ated Neurol ogical Injury Conpensation Plan, as defined
by Section 766.302(7), Florida Statutes.

Monifa's birth and i nmedi ate newborn cour se

3. At or about 2:30 a.m, July 31, 2002, Ms. Jackson,
with an estimated delivery date of August 12, 2002, and the
fetus at 38 weeks' gestation, was admtted to Putnam Community
Medi cal Center, with conplaints of contractions since
10:20 p.m, July 30, 2002. At the tine, strong, regular
contractions (at a frequency of 1-2 mnutes) were noted; the
menbranes were intact; vagi nal exam nation reveal ed the cervix
at 9 centineters dilation, 100 percent effacenent, and the fetus
at 0 station; and fetal nonitoring was reassuring for fetal
wel | -being, with fetal heart rate in the 110s, with variability
present.

4. At 2:50 a.m, fetal heart rate continued in the 110s,
with long termvariability and accel erati ons present; at
2:53 a.m, Ms. Jackson's nmenbranes were artificially ruptured,
with clear fluid noted; and soon thereafter an |ISE (internal
scal p el ectrode) was applied, IVF (intravenous fluid) bolus was
started, and 0, (oxygen) per mask was given. At 3:00 a.m,
vari abl e decel erations were noted, with pushing; at 3:05 a.m,
conpl ete cervical dilation was docunented; and at 3:09 a.m,

Moni fa was delivered, with vacuum assi st ance.



5. Upon delivery, Monifa was bul b-suctioned, given bl ow by
oxygen, and accorded tactile stinulation. Apgar scores were
noted as 5 and 8, at one and five nminutes, respectively.?3

6. Follow ng stabilization, Monifa was transferred to the
newborn nursery, where she was received at 3:17 a.m, and where
she remained until discharged with her nother on August 1, 2002.
In the interim Mnifa' s new born course was normal, except for
a sacral dinple and evidence of segnentation abnormalities,
not ed August 1, 2002. G ven those issues, an appointnent was
made at Shands Children's Hospital at the University of Florida
(Shands) for August 5, 2002, for an ultrasound of back and x-ray
of spine (lunmbar and sacral), and on di scharge instructions were
given to followup with the appointnent.

7. As instructed, Ms. Jackson presented with Mnifa at
Shands on Cctober 5, 2002. U trasound Lunbar and Sacral, noted
the follow ng findings and i npression:

FINDINGS: dinical Hstory: Utrasound
exam nation of the |ower spine was done in
this patient with a sacral dinple and the

hi story of segnentation anomalies. There
are no prior studies for conparison.

Di scussion: The spinal cord ends at about
L2, a normal level. There is no evidence of
tethering or a lipoma in the cord or nerve

roots. There is no focal neningocele.

| MPRESSI ON: Exam nation of the | ower spine
i's normal.



Moni fa's subsequent devel opnent

8. On August 19, 2002, Mnifa was admtted to Shands on
referral fromher primary care doctor (Dr. Marcie Howard) for
failure to thrive. At the tine, the history of her illness was
noted as foll ows:

The patient has had difficulty breast
f eedi ng and has been | osi ng wei ght, although
she has had a reasonabl e nunber of wet
di apers and appears to try to take the
breast, it is difficult to estimate how nuch
she is getting. Her nother does indicate
she tries to feed her about every two hours
and that she | atches on, but only for about
15 or 20 m nutes and then does seemto have
sonme difficulty staying on task. She often
falls asleep. There is no spitting up,
vom ting, diarrhea or enesis.

Her wei ghts have been six pounds at birth,
four pounds el even ounces on day six, four
pounds ei ght ounces on day sixteen and four
pounds fourteen ounces on day 19. That was
measured at the scale in Dr. Howard's
office. Her nother has tried to give her
fornmul a and been unsuccessful. She

ot herwi se seens to [be] fine to her nother

9. Monifa was discharged from Shands on August 28, 2002.
At the tinme, her Discharge Sunmary descri bed Monifa's hospital
course, as follows:

The patient was admtted to evaluate for
poor feeding and the decrease in body wei ght
- Or, PT, Lactation and Nutrition
consults were involved, and the patient was
eval uat ed poor sucking coordi nation.

Patient was once NPO then NG tube inserted
to feed fornula . . . . BMP, thyroid,
ammoni a, urine organic acid/serumam no acid



were sent originally, and all showed nornma

and urine organi c acid/serum am no acid,

which are still pending. Brain MRl was done

with normal findings . . . . Patient's body

wei ght was increased from 2,212 gm on

adm ssion to 2,762 gmtoday. W also sent

H V anti body which showed a negative, and a

chronosone karyotype type which is stil

pendi ng. Sara Plager was consulted to

eval uate for swallow study, and at this

poi nt, she did not feel it was necessary to

have one. Because of her cardiac nmurnur, we

t ook chest x-ray and the EKG to discharge

honme, which both showed wi thin norma

[imts. W also consulted with

Devel opnental Evaluation Intervention to

setup to see Mnifa after discharge hone.

Patient noted DC hone with NG tube feeding
and they will followup with primary

care provider.
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Moni fa was fed via NG tube for approximtely 6 nonths,” and then

transitioned to a bottle. O note, follow ng discharge from
Shands, Monifa did not require re-hospitalization.

10. On May 21, 2004, Monifa was seen at the Pediatric
Neurol ogy Cinic, Shands Children's Hospital, for devel opnental
delay. Dr. Paul R Carney, a pediatric neurologist, reported
the results of his evaluation, as follows:

Monifa is a 1-9/12 year-old African-Anmerican
femal e seen at today's Pediatric Neurol ogy
Clinic for her devel opnental delay. She is
acconpanied to clinic by her nom who
provides the history. Her nomstates that
presently at 21 nonths of age the baby can
scoot and the baby may sit in a tripod
fashion for approximately two mnutes. The
baby is unable to get herself into a sitting
position. She currently says "Dada" and
will point. Oher than that she is not

craw ing, is not making gains towards



pul ling herself up or noving towards
wal ki ng. She has been in therapy. Mm
reports that the child has undergone an EEG
in October 2003. It was abnormal with

sl owi ng and di sorgani zati on, nonspecific
cortical neuro dysfunction.

* * *

Revi ew of systens: Mom describes her as
basi cally being healthy. Devel opnent al

hi story has been her narked area of concern
in which she only rolled over at 7 nonths
and has just now started to tripod with sone
assi st ance.

On exam t he baby has a height of 79.0 cm
wei ght of 9.1 kg, head circunference of 44
cmwhich is less than the 5th percentile.
oo On general exam HEENT reveals a

cl osed anterior fontanel, mcrocephalic
child with marked [a] symmetrical face.

Baby is noted to have multiple
Mongol i an spots on back. It is unclear if
baby has cafe au lait spots.

Specifically on nerve exam one of the nost
striking features about this child is her
asymmetrical face. She has decreased
novement of her right upper face as well as
her | ower face. She is noted to have
drooling fromher face on the right, w dened
pal pebral fissure. The pupils are equal,
round, and reactive to light. She does
denonstrate full extraocul ar novenents.
Tongue is noted to be mdline. Mtor exam
is nost noticeable for marked hypotoni a.
Baby has significant head | ag, given her age
of 21 nonths of age. The baby, though, is
noted to have positive brisk reflexes in

| oner extremties and upper extremties as
well. Sensory is grossly intact.

Cerebel | ar reveal s no trenor when reaching
out for objects.



| npression: The patient is presenting nost
likely with a central nervous system

di sorder. G ven the presence of brisk

refl exes and her |ow tone, we have concern
that she may have had an intrauterine stroke
that was not apparent on the first MR that
was done when she was a few weeks of age. A
stroke-like finding on MRIs could certainly
explain her asymetrical face and nay

i ndi cate that there was sone type of

di stress which has been a cause for her

devel opnent al del ay.

Plan: At this time we will repeat an MR
W will send |abs for a CMP, urine organic
acid, and plasma am no acids. W wll
follow her back in clinic follow ng these
studies to further review[wth] the

nom

11. The brain MR was done July 9, 2004, and noted the
foll owi ng findings and i npressions:

Fi ndi ngs: Current study denonstrates
striking cerebellar and pontine atrophy.
There is a suggestion that the spinal cord
is onthe lower limts of size as well. In
retrospect, the previous MR denonstrated a
somewhat small cerebell um and cerebrum
These changes were not striking enough at
that tinme to call abnormal. However,
finding is nore pronounced when conpared to
the current exam No hydrocephal us, foca

| esion, or intra-axial or extra-axial fluid
coll ections are seen.

| MPRESSI ON: Stri king cerebellar and ponti ne
atrophy. Differential diagnosis would

i ncl ude pontocerebell ar atrophy syndrone,
pont ocer ebel | ar hypopl asi a, and

spi nocer ebel | ar atrophy syndrone.

10



12. Apparently, Mnifa noved with her famly to
Jacksonville following her MRI, and returned to Gainesville in
early 2006. Then, on March 30, 2006, on the recommendati on of
her pediatrician, she was again seen at the Pediatric Neurol ogy
Clinic for evaluation. The results of that eval uation noted:

Today, nmomreports that the patient
has been slowy progressing and gai ni ng
mlestones. At 3 years 8 nonths old she now
tal ks both single words and phrases. She
converses with her 2-year-old sister and
repeats what her sister says. She cannot
wal k i ndependently, however, she can wal k
with difficulty if someone supports her
either by the hands and arns or by the
trunk. She is able to feed herself. She
has been sitting by herself since she was a
little over 1 year of age.

She was getting sone therapy services until
she turned 3, but then the services

term nated. She was not enrolled for any
school this year and therefore received no
therapy fromthe school system

* * *

OBJECTI VE: PHYSI CAL EXAM  Today her hei ght
is 91.3 cm Her head circunference is 48
cm and her weight is 12.65 kg.

Moni fa is awake and tracks with her eyes.
She seens interested in her surroundi ngs.
She hol ds on to her nom for bal ance,

st andi ng beside nonmis chair and hol ding onto
mom s | eg. She bends forward at the hips
nost of the tinme. HEENT reveals an
asymmetrical face, which appears to be

per haps sonewhat weak on the right. She

al so has a slightly disconjugate gaze. She
is hypotonic both centrally and

peri pherally. She has brisk refl exes

t hroughout and appears to have an up- goi ng
toe on the right and down-going toe on the

11



left. She is able to grasp onto a sticker

t hat has been given to her, but does not
spont aneously grasp when the exam ner tries
to hand her a pen. She anbulates with
extrenme difficulty occasionally taking a
step which is very ataxic, and she has
extrenely poor bal ance and woul d fal

i mredi ately if she was not supported. She
can sit on the examtable by herself, but is
noted to hold one hand down on the table for
support.

ASSESSMENT: This is a 3-year 8-nonth-old
child with history of devel opnental del ay,
hypot oni a, and ataxia. Past MRl has shown
cerebel l ar and pontine atrophy. She is
gaining in mlestones and is not declining.

Because she continues to gain mlestones, at
this time, we do not think that she has

spi nal cerebellar atrophy, but nost likely
cerebral pal sy.

PLAN: W have discussed this with nmom and
told her that this is likely cerebral palsy
which is caused by in the birth injury.[7]
We are going to repeat her MRl to see if

t here has been any progression in her
atrophy. W are going to sign her up for
Children's Medical Services because the

pati ent needs aggressive PT, OI, and Speech
Therapy. W are going to have her cone back
to our clinic in three nonths.

13. The brain MRl was done May 5, 2006, noted the
followi ng findings and inpression:

Fi ndi ngs: The previous exam nati on
denonstrates striking cerebellar and pontine
at rophy consistent with possible

pont ocer ebel | ar atrophy syndrone,

pont ocer ebel | ar hypopl asi a, and

spi nocer ebel | ar atrophy syndrone.

Today' s exam nati on denonstrates the sane
findings. There is apparent flattening of

12



the clivus consistent with likely

pl atybasia. There has been overal
progression of cerebellar atrophy and

mal formati on of the pons. There has been

i nterval devel opnent of an area of increased
signal intensity seen on FLAIR and T2
imaging within the left frontal |lobe. This
is uncertain etiology and may represent a
focal area of gliosis.

O herwi se, the brain density is appropriate
for a young child. There is m nimal
retained interstitial water in the cerebral
white matter. Melination is appropriate
for age with evidence of nyelination in
corticospinal tracts, visual pathways and
corpus callosum There is no hydrocephal us.

| MPRESSI ON: Overal | progression of
cerebel | ar atrophy and pontine nal formation
with interval devel opnment of an area of

i ncreased signal intensity in the left
frontal | obe of uncertain etiology. This
may represent a focal area of gliosis. See
above.

14. On August 3, 2006, Mnifa was seen at the Pediatric
Neurology Cinic in followup for cerebellar atrophy. The
results of that eval uation noted:

. Moni f a has been eval uated for speech
and Ianguage [May 9, 2006]. It is noted
that she is approximtely one and a half to
two years behind in her |anguage
devel opnent. She remmi ns del ayed in her
notor skills as well. She still is unable
to wal k. She has very poor bal ance but can
hold onto a chair and nove around the chair
wi t hout assistance. She definitely cannot
anbul ate i ndependently. Her nomreports the
patient is speaking in tw to three word
phrases but not in sentences. She does try
to mmc her sister. The patient has been
signed up for Children's Medical Services,
however, nomis still waiting for a nurse to

13



be assigned to her case so she can start
getting PT, OT and speech therapy.

Overall, Mom does not feel as though Mnifa
has changed significantly since we saw her
on March 30th. She continues to be

concer ned because the patient is unable to
wal k.

Today, her weight is 12.7 kg. . . . and her
head circunference is 47.7 cm . . . Mnifa
is sitting in her stroller chair. Her face
is asymmetrical, appearing to be weak on the
right side. She has very little verba

out put but when she does speak, she is
dysarthic.[®] She is hypotonic throughout.
She has noderately brisk refl exes

t hroughout. She has an upgoing toe on the
right and a tight heel cord on the left.
When stood up, the patient cannot stand

wi t hout assistance. She has to be firmy
supported. She does take a few steps, which
are very ataxic.

Assessnment: This is a 4-year-old child with
progressi ng cerebellar atrophy. Today, we
are going to send her to the lab for repeat
serum am no acids and urine organic acids.
We are al so sending a conprehensive spi nal
genetics-testing screen to Athena
Laboratories for cerebellar atrophy. W are
going to get a |lactate, a pyruvate and
ammoni a level. W are going to request a
Cenetics consult to request their assistance
intrying to determne the etiology of this
patient's synptons.

Today we have discussed the patient's npst
recent MRl scan with nom As of this tine,
we are not sure whether or not she has

spi nocer ebel | ar atrophy syndrome or whet her
she may have sone netabolic disorder. Mm
has asked if these conditions are
progressive and she has been told that they
are, however, at this point in tinme, the
pati ent does not have a definitive

di agnosi s .

14



15. Insofar as the record reveals, Mnifa has not been
seen at the Pediatric Neurology Cinic since her visit of
August 3, 2006. However, she was seen for a genetics consult by
Charles Wllians, MD., at the Division of Cenetics, Departnent
of Pediatrics, Shands Children's Hospital, on February 13, 2007.
The results of that consultation noted:

The evaluation thus far has resulted in a
nor mal peripheral bl ood karyotype, nornmal

bl ood anmoni a, essentially normal paravate,
and lactate |l evels and she has had an

[ At hena cerebell ar ataxia nutation pane
which was reported as normal. As well, she
has had normal plasnma am no acid studies.

* * *

She has been noving forward devel opnental |y
and the nother thinks that her nental age is
somewhere between three and four years of
age. There is no history of any progressive
ataxia or loss of gross notor m |l estones.

* * *

On physi cal exam nation, Mnifa was an
interactive little girl who established eye
contact and had obvi ous facial asymetry
with the | eft hypoplastic mandi bl e and
maxilla . . . She was able to smle with a
reasonably symmetric facial expression. Her
eating has been reported by the nother as
fairly well now although she did have sone
difficulties with swallowing in the first
year or two of life. The extremties show
no abnormalities. The chest exam nornal,
abdom nal exam negative. A skin exam was
free of any birthmark abnormalities.

W were able to review her two MRIs as wel |

as her initial CT scan which was done at
about two nonths [sic] of age with our

15



neur or adi ol ogi sts, and when we | ooked at al
of these,
ponti ne atrophy and cerebel |l ar atrophy
present since the first CI scan was
perfornmed at age 2 nonths [sic] and the
findings are consistent with actually
nonpr ogr essi ve, pons/brain stem atrophy
pr obl em

type of

it seened evident that there was

It is nost rem ni scent of sone

intrauterine disruption that woul d
cause focal abnormalities in this area.

| mpression: Qur thought at this tinme is

t hat Monifa does not have any type of neuro-
degenerative ponto cerebellar problem W
think that her facial abnormalities in
conmbination with the brain stemfindings on
the various brain inages points to sone type
of disruption problem. . . that occurred
prenatally. However, it is somewhat
noteworthy in that she does not show any
obvi ous features of Mebius sequence in
terns of her facial exam nation and although
she has marked facial hypoplasia on the

| eft,

when we reviewed the literature

regardi ng hem facial mcrosom as, we found
no associ ation with pontocerebell ar atrophic
probl ens.
moving forward clinical history, | think
that is nost |ikely that her brain
abnormality represents sone type of acquired
in utero disruption process. For the tine

bei ng,

Nevert hel ess, in view of her good

do not recommend any additi onal

genetic studies and | do appreciate an
opportunity providing consultation.

Coverage under the Pl an

16.

suf fer

Coverage is afforded by the Plan for infants who

a "birth-rel ated neurol ogical injury,"” defined as an

"injury to the brain or spinal cord . . . caused by oxygen

deprivation or nmechanical injury occurring in the course of

| abor,

del i very,

or

resuscitation in the i medi ate postdelivery

16



period in a hospital, which renders the infant permanently and
substantially nmentally and physically inpaired.” § 766.302(2),
Fla. Stat.

The etiology and significance of Monifa's inpairnents

17. Insofar as the nedical records reveal, anong the
physi ci ans who have treated Mnifa, and who were particularly
qualified to address the etiology and significance of her
i npai rnents, none concluded that Mnifa's inpairnents nost
likely resulted froma brain or spinal cord injury caused by
oxygen deprivation or nechanical injury occurring in the course
of | abor, delivery or resuscitation in the i mediate
postdelivery period in the hospital, or that Mnifa was
permanently and substantially nentally and physically inpaired.
| ndeed, to date her physicians have not identified a unifying
etiology for her inpairments, but are |looking to etiologies
ot her than those associated with Monifa's birth, as a likely
cause for her difficulties.

18. Apart fromthe nedical records, Petitioners offered no
nmedi cal evidence to denonstrate the likely cause or significance
of Monifa's neurologic inpairnents. Consequently, the proof
failed to support the conclusion that Monifa suffered a "birth-
related neurol ogical injury," as required for coverage under the

Pl an. See, e.g., Sunshine Plunbing v. Benecke, 558 So. 2d 162,

165 (Fla. 1st DCA 1990) ("[T] he claimant bears the burden of

17



provi ng a causal connection between the enpl oynent and the

injury."); Vero Beach Care Center v. Ricks, 476 So. 2d 262, 264

(Fla. 1st DCA 1985) ("There bei ng no nedi cal evidence of
causation, claimnt here has not net her burden of proving that
her nedical condition was causally related to her industrial

accident."); Handy v. Golden Gem G owers, Inc., 454 So. 2d 69

(Fla. 1st DCA 1984)("For conditions not readily observable or
di scoverabl e wi thout nedi cal exam nation, proof of causation
requires nedical testinony based on reasonabl e nedi cal
probability that the injury . . . is causally connected to the

enpl oynent."); Ackley v. Ceneral Parcel Service, 646 So. 2d 242,

245 (Fla. 1st DCA 1994)("[Dletermning . . . cause of a non-
observabl e nedi cal condition, such as psychiatric illness, is
essentially a nedical question,” requiring expert nedical

evi dence.); Broadfoot v. Albert Hugo Association, Inc., 478 So.

2d 863, 865 (Fla. 1st DCA 1985)("[L]ay testinony cannot be used
to establish causal relationship within reasonabl e nedica
probability as to conditions and synptons that are not readily
7

observable.").

CONCLUSI ONS OF LAW

19. The Division of Adm nistrative Hearings has
jurisdiction over the parties to, and the subject matter of,

t hese proceedings. § 766.301, et seq., Fla. Stat.

18



20. The Florida Birth-Rel ated Neurol ogical Injury
Conmpensati on Plan was established by the Legislature "for the
pur pose of providi ng conpensation, irrespective of fault, for
birth-rel ated neurological injury clains" relating to births
occurring on or after January 1, 1989. § 766.303(1), Fla. Stat.

21. The injured infant, her or his personal
representative, parents, dependents, and next of kin, may seek
conpensati on under the Plan by filing a claimfor conpensation
with the Division of Administrative Hearings. 88 766.302(3),
766. 303(2), and 766.305(1), Fla. Stat. The Florida Birth-
Rel at ed Neurol ogi cal I njury Conpensati on Associ ation, which
adm nisters the Plan, has "45 days fromthe date of service of a
conmplete claim. . . in which to file a response to the petition
and to submt relevant witten information relating to the issue
of whether the injury is a birth-related neurological injury.”

§ 766.305(4), Fla. Stat.

22. If NICA determnes that the injury alleged in a claim
is a conpensable birth-related neurological injury, it may award
conpensation to the claimant, provided that the award is
approved by the adm nistrative |aw judge to whomthe clai mhas
been assigned. 8§ 766.305(7), Fla. Stat. If, on the other hand,
NI CA disputes the claim as it has in the instant case, the

di spute nust be resolved by the assigned adm nistrative | aw
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judge in accordance with the provisions of Chapter 120, Florida
Statutes. 88 766.304, 766.309, and 766.31, Fla. Stat.

23. In discharging this responsibility, the admnistrative
| aw j udge nmust nmeke the follow ng determ nati on based upon the
avai | abl e evi dence:

(a) Wether the injury claimed is a
birth-rel ated neurological injury. |If the
cl ai mant has denonstrated, to the
satisfaction of the admnistrative | aw
judge, that the infant has sustained a brain
or spinal cord injury caused by oxygen
deprivation or mechanical injury and that
the infant was thereby rendered permanently
and substantially nentally and physically
i mpai red, a rebuttable presunption shal
arise that the injury is a birth-rel ated
neurol ogical injury as defined in s.

766. 303(2).

(b) Whether obstetrical services were
delivered by a participating physician in
t he course of |abor, delivery, or
resuscitation in the i medi ate postdelivery
period in a hospital; or by a certified
nurse mdw fe in a teaching hospita
supervi sed by a participating physician in
the course of |abor, delivery, or
resuscitation in the i nmedi ate postdelivery
period in a hospital.

8 766.309(1), Fla. Stat. An award may be sustained only if the
adm ni strative | aw judge concludes that the "infant has
sustained a birth-rel ated neurol ogical injury and that
obstetrical services were delivered by a participating physician

at birth." § 766.31(1), Fla. Stat.
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24. Pertinent to this case, "birth-rel ated neurol ogi ca
injury" is defined by Section 766.302(2), Florida Statutes,
to nmean:

injury to the brain or spinal cord of a live
i nfant wei ghing at |east 2,500 grans for a
single gestation or, in the case of a

mul tiple gestation, a live infant weighi ng
at |east 2,000 grans at birth caused by
oxygen deprivation or mechanical injury
occurring in the course of |abor, delivery,
or resuscitation in the imedi ate
postdelivery period in a hospital, which
renders the infant pernmanently and
substantially nentally and physically
inpaired. This definition shall apply to
live births only and shall not include
disability or death caused by genetic or
congeni tal abnormality.

25. As the proponent of the issue, the burden rested on
Petitioners to denonstrate that Monifa suffered a "birth-rel ated
neurol ogical injury." 8 766.309(1)(a), Fla. Stat. See also

Balino v. Departnent of Health and Rehabilitative Services, 348

So. 2d 349, 350 (Fla. 1st DCA 1997)("[T] he burden of proof,
apart fromstatute, is on the party asserting the affirmative
i ssue before an adm nistrative tribunal.").

26. Here, the proof failed to support the conclusion that,
nmore likely than not, Mnifa' s neurologic inpairnents were the
result of an injury to the brain or spinal cord injury caused by
oxygen deprivation or nechanical injury occurring in the course
of | abor, delivery, or resuscitation in the inmediate

postdelivery period in the hospital, or that Mnifa was
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permanent|ly and substantially nentally and physically inpaired
Consequent |y, given the provisions of Section 766.302(2),
Florida Statutes, Mnifa was not shown to qualify for coverage
under the Plan. See also 88 766.309(1) and 766.31(1), Fla.

Stat.; Humana of Florida, Inc. v. MKaughan, 652 So. 2d 852, 859

(Fla. 5th DCA 1995)("[B]ecause the Plan . . . is a statutory
substitute for common law rights and liabilities, it should be
strictly constructed to include only those subjects clearly

enbraced within its terns."), approved, Florida Birth-Rel ated

Neur ol ogi cal I njury Conpensati on Associ ati on v. MKaughan, 668

So. 2d 974, 979 (Fla. 1996); Nagy v. Florida Birth-Rel ated

Neur ol ogi cal I njury Conpensati on Associ ation, 813 So. 2d 155,

160 (Fla. 4th DCA 2002)("According to the plain neaning of the
words witten, the oxygen deprivation or nechanical injury nust
take place during labor, delivery, or imediately thereafter");

Fl ori da Birth-Rel ated Neurol ogical |Injury Conpensation

Association v. Florida Division of Adm nistrative Hearings, 686

So. 2d 1349 (Fla. 1997)(The Plan is witten in the conjunctive
and can only be interpreted to require both substantial nental
and physical inpairnent.).

27. \Were, as here, the admnistrative | aw judge

det erm nes t hat the injury alleged is not a birth-rel ated
neurological injury . . . she or he [is required to] enter an

order [to such effect] and . . . cause a copy of such order to
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be sent immediately to the parties by registered or certified
mail." 8§ 766.309(2), Fla. Stat. Such an order constitutes
final agency action subject to appellate court review

§ 766.311(1), Fla. Stat.

CONCLUSI ON

Based on the foregoing Findings of Fact and Concl usi ons of
Law, it is

ORDERED t he claimfor conpensation filed by Dashea Jackson
and | fagbem d am na, on behalf of and as parents and natura
guardi ans of Monifa damina, a mnor, is dismssed with
prej udi ce.

DONE AND ORDERED this 18th day of My, 2007, in

Tal | ahassee, Leon County, Flori da.

—

W LLI AM J. KENDRI CK

Adm ni strative Law Judge

Division of Adm nistrative Hearings
The DeSot o Bui | di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675  SUNCOM 278-9675
Fax Filing (850) 921-6847

www. doah. state. fl.us

Filed with the Cerk of the
Di vision of Adm nistrative Hearings
this 18th day of My, 2007.

23



ENDNOTES

1/ The nedical records from Shands at the University of Florida
for Monifa A amna filed by Respondent with DOAH on March 13,
2007 (referred to in paragraph A.2. of the parties' Stipul ated
Record) have been marked as Respondent's Exhibit 3 and received
into evidence. The transcript of the March 20, 2007, hearing
was filed April 11, 2007.

2/ See Section 120.57(1)(c), Florida Statutes. ("Hearsay

evi dence may be used for the purpose of supplenenting or
expl ai ni ng ot her evidence, but it shall not be sufficient in
itself to support a finding unless it would be adm ssi bl e over
objection in civil actions.").

3/ The Apgar scores assigned to Monifa are a nuneri cal
expression of the condition of a newborn infant, and reflect the
sum poi nts gai ned on assessnent of heart rate, respiratory
effort, nmuscle tone, reflex irritability, and color, with each
category being assigned a score ranging fromthe | owest score of
O through a maxi num score of 2. See Dorland's IIllustrated

Medi cal Dictionary, 28th Edition, 1994. Here, at one m nute,
Moni fa's Apgar score totaled 5, with heart rate and respiratory
effort being graded at 2 each, reflex irritability being graded
at 1, and nuscle tone and color being graded at 0. At five

m nutes, Monifa' s Apgar score totaled 8, wth heart rate,
respiratory effort and reflex irritability being graded at 2
each, and nuscle tone and col or being graded at 1 each.

4/ The records are conflicting with regard to how | ong Mnifa
was fed via NG tube. The report of neurol ogi cal evaluation at
Shands, dated March 30, 2006, notes that Mnifa "had the feeding
tube for approximately six nonths."” (Respondent's Exhibit 3.)
The Speech and Language Eval uation at the Departnent of

Communi cative Disorders, at the University of Florida, dated

May 9, 2006, noted that Monifa "was feed [sic] via NG tube for
approximately 6 weeks." (Respondent's Exhibit 3.) Here, 6
nmont hs has been noted as the nore likely tinme frane. However,
the tinme frame is not material to the result reached.

5/ This appears to be a transcription error, and "in the birth
injury" should likely read "in utero or birth injury." See
"pal sy," "cerebral p.," "any of a group of persisting,

nonpr ogressi ve notor di sorders appearing in young children and
resulting frombrain danage caused by birth trauma or

i ntrauterine pathol ogy."
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6/ "Dysarthric" is defined as "characterized by or pertaining
to dysarthria.”" Dorland' s Illustrated Medical Dictionary, 28th
Edition, 1994. "Dysarthria" is defined as "inperfect

articul ation of speech due to disturbances of nuscul ar control
which results fromdanmage to the central or peripheral nervous
system" 1d.

7/  The Plan's no-fault system and the workers' conpensati on
system share sim |l ar purposes and characteristics. Humana of
Florida, Inc. v. MKaughan, 652 So. 2d 852, 857 (Fla. 2d DCA
1995). In the case of workers' conpensation, the clainmant nust
prove a causal connection between the nedical condition and the
i ndustrial accident. Under the Plan, the claimnt nust prove a
casual connection between the child s nedical condition and a
brain or spinal cord injury, caused by oxygen deprivation or
nmechani cal injury, that occurred during |abor, delivery or
resuscitation.

COPI ES FURNI SHED
(Via certified mail)

Kenney Shi pl ey, Executive Director
Florida Birth Rel ated Neurol ogi cal
I njury Conpensation Associ ation
2360 Christopher Place, Suite 1
Tal | ahassee, Florida 32308
(Certified Mail No. 7003 1010 0001 2044 5125)

Tana D. Storey, Esquire

Roet zel & Andress

225 South Adans Street, Suite 250

Tal | ahassee, Florida 32301

(Certified Mail No. 7003 1010 0001 2044 5132)

| fagbem O am na

Dashea Jackson

951 A Sout heast 4th Street

Gainesville, Florida 32601

(Certified Mail No. 7003 1010 0001 2044 5149)

M chael Akhiyat, M D

700 Zeagler Drive, Suite 1

Pal at ka, Florida 32178

(Certified Mail No. 7003 1010 0001 2044 5156)
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Put nam Conmuni ty Medical Center

H ghway 20 West

Pal at ka, Florida 32178

(Certified Mail No. 7003 1010 0001 2044 5163)

Charl ene W I I oughby, Director

Consuner Services Unit - Enforcenment
Department of Health

4052 Bal d Cypress Wy, Bin G 75

Tal | ahassee, Florida 32399-3275

(Certified Mail No. 7003 1010 0001 2044 5170)

NOTI CE OF RIGHT TO JUDl Cl AL REVI EW

A party who is adversely affected by this Final Oder is entitled
to judicial review pursuant to Sections 120.68 and 766. 311,
Florida Statutes. Review proceedings are governed by the Florida
Rul es of Appellate Procedure. Such proceedi ngs are commenced by
filing the original of a notice of appeal with the Agency Cerk
of the Division of Admi nistrative Hearings and a copy,

acconpani ed by filing fees prescribed by law, with the
appropriate District Court of Appeal. See Section 766. 311,
Florida Statutes, and Florida Birth-Rel ated Neurol ogical Injury
Conpensation Association v. Carreras, 598 So. 2d 299 (Fla. 1st
DCA 1992). The notice of appeal nust be filed within 30 days of
rendition of the order to be revi ened.
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